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P R O C E E D I N G S1

2:01 p.m.2

JUDGE GIBSON:  We are here this afternoon3

on the renewal of a license for the in situ leach4

mining operation of Crow Butte Resources, Docket No. 5

40-8943.6

As we have noted before, after the initial7

decision issued by this Board was affirmed by the8

Nuclear Regulatory Commission, we set this matter for9

a status conference.  This is now the third status10

conference that we've held.11

With me on this Board are Judges Bollwerk12

and Arnold.  Also with us is our law clerk, Ian Curry.13

Before we begin, I want to note that we14

are recording this status conference, but solely as15

the backup for the court reporter in case there is a16

problem of transcription that arises.17

I would now like to have the announcements18

of counsel, first, from Crow Butte.19

MR. LEWIS:  Thank you.20

This is David Lewis from the law firm21

Pillsbury Winthrop Shaw Pittman.  I'm representing22

Crow Butte Resources.  Also on the videoconference is23

Anne Leidich from my firm.  In listen-only mode is Mr.24

Doug Pavlick, who is Cameco Resources General Manager25
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of U.S. Operations, and Walter Nelson, who is the1

Safety, Health, and Environmental Quality Coordinator.2

JUDGE GIBSON:  Thank you.3

For the NRC staff?4

MS. SIMON:  Good afternoon.  This is5

Marcia Simon for the NRC staff.6

JUDGE GIBSON:  Thank you.7

MS. BAER:  Good afternoon, Your Honors. 8

This is Lorraine Baer for the NRC staff.9

JUDGE GIBSON:  Good.10

We'd now like to have announcements of11

counsel for the Oglala Sioux Tribe.12

MR. REID:  Good afternoon, Your Honor. 13

This is Andrew Reid for the Oglala Sioux Tribe.14

JUDGE GIBSON:  Thank you.15

For Consolidated Intervenors?16

MR. BALLANCO:  Good afternoon, Your Honor. 17

This is Tom Ballanco for Consolidated Intervenors.18

JUDGE GIBSON:  Very well.19

MR. FRANKEL:  Hello.  David Frankel here20

for Consolidated Intervenors.21

JUDGE GIBSON:  Thank you.22

As we have tried to note at the beginning23

of every argument, conference, and hearing that we24

have held in this matter since 2008, because artifacts25
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and historic sites are central to this proceeding, it1

is important that all of us be mindful that insofar as2

our discussion during this status conference might3

implicate either the nature or the location of any of4

these cultural resources, please flag that for us, and5

we will simply set that aside until the end of the6

status conference, when we can exclude the public and7

can proceed in a nonpublic format to discuss those8

matters.9

Likewise, as I noted in our first and10

second status conferences since the Commission11

affirmed our initial decision, the Board's job here is12

not in any way to supervise the performance of the NRC13

staff, but simply to monitor the progress that the14

staff is making to address the cultural resources15

issues that we have adjudicated previously and that16

have been addressed in our initial decision.17

Judge Bollwerk and Judge Arnold, before we18

allow Ms. Simon to address us on the staff's progress19

on the cultural resources issues, is there anything20

else that we need to cover initially?21

JUDGE ARNOLD:  Not to my knowledge.22

JUDGE BOLLWERK:  No, although I may have23

some questions at some point.24

JUDGE GIBSON:  Very well.  Thank you.25
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Okay.  Ms. Simon, you may proceed.1

MS. SIMON:  Okay.  Thank you, Your Honors.2

I'm going to assume that people received3

the April and May status updates and have read them. 4

And so, I'm going to try to just keep my remarks to5

highlights and things that have happened since the May6

update.7

First, I did want to acknowledge that I8

sent an email this morning to Mr. Curry and to counsel 9

letting them know that the meeting summary from the10

April 12th meeting that was held between the staff and11

the Tribe was available publicly in ADAMS.  And my12

hope was that, even though it was a short notice, that13

people might have an opportunity to at least take a14

look at that, rather than have myself and Mr. Reid try15

to explain what happened.16

I'll also note that the draft meeting17

summary that we had sent to the Tribe, and that the18

Tribe marked up with their comments, is also available19

in ADAMS.  And the Accession No. for that, if anyone20

is interested, is ML21120A298.21

So, a couple of things from the meeting. 22

There was a discussion about documents that the Tribe23

asked to have provided to them.  And as I noted in the24

May 3rd update, the staff provided a list of documents25
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to the Tribe, most of which were publicly available,1

and therefore, had hyperlinks to the documents in2

ADAMS.  There are a couple of documents in there that3

are nonpublic, and the staff decided the simplest way4

to provide those to the Tribe would be through the5

Protective Order that was issued in this proceeding6

back in 2009.  And so, I have been in touch with Mr.7

Reid and I've explained that to him by email and asked8

that the people who would be looking at those9

documents provide nondisclosure declarations, and10

then, the staff can send them through encrypted email.11

Second, with regard to publicly available12

information that the Tribe may have, that was another13

topic discussed at the meeting, and the staff asked14

whether the Tribe knew of any such documents, such as15

survey reports, regarding sites of interest to the16

Tribe in the vicinity of the Crow Butte site.  And Mr.17

Mentz, who is assisting the Tribe in this, was at the18

meeting, and he said he did not recommend those19

reports or see value in them, but he knew of some. 20

And again, I asked Mr. Reid if he would either obtain21

those reports from Mr. Mentz or at least get the22

bibliographic information, so that the staff's23

contractor can review them.24

And then, finally, there was, obviously,25
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discussion about an initial site visit.  And as noted1

in the May 3rd update, the Tribe has confirmed that2

they're available May 18th or 19th.  And the staff has3

since confirmed with Crow Butte a date of May 18th,4

with May 19th as a backup in case the weather is bad.5

Crow Butte has also indicated that they're6

available to have a pre-site visit meeting either next7

week on May 12th or 13th to provide an introduction to8

the site and its operation, and also, to discuss the9

logistics of the site visit.  And so, the staff sent10

an email to the Tribe, to Mr. Reid, and the THPO, Mr.11

Brings, asking them if they could select either May12

12th or May 13th, and to let the staff know by May13

7th.  So, it looks like the initial site visit is on,14

and both one of the staff project managers and the15

staff's contractor will plan to attend that.16

And speaking of the contractor, as also17

indicated in the May 3rd update, the contracting18

process is complete, and Mr. Jerry Spangler will be19

serving as a subject matter expert to assist the staff20

in this effort.21

And that's pretty much all I had, Judge22

Gibson.  So, thank you.23

JUDGE GIBSON:  Thank you, Ms. Simon.24

All right.  Now that Ms. Simon has25
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concluded her initial remarks, Judge Bollwerk, Judge1

Arnold, do you all have any questions for her at this2

time?3

JUDGE BOLLWERK:  I do, but I don't know4

about Judge Arnold.  Should I go ahead and start?5

JUDGE GIBSON:  That's fine.6

JUDGE BOLLWERK:  All right.  Let me say,7

first off, that based on the Board's order of April8

15th where we outlined the items that were of interest9

to the Board relative to the next staff monthly10

report, I think what we're trying to emphasize there11

-- and I'm hoping the staff will take this as a hint12

going forward -- we are interested in as much13

specificity as you can provide us in terms of your14

monthly reports.  I know you're trying to summarize15

things, but to the degree that you can provide us16

citations to publicly available documents that17

describe what's going on, we would find those very18

useful.  We are very interested in knowing the details19

as well as sort of the general outline of this.  So,20

to the degree the staff can provide us with that21

information, again, simply by citing to the public22

record, that would be useful to us, and we'd23

appreciate that going forward, if that's possible.24

MS. SIMON:  Yes, we will make a note of25
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that.1

JUDGE BOLLWERK:  All right.  Thank you. 2

I appreciate it.3

So, my questions are going to be based in4

part on the April 29th email that you already gave the5

ML number for, where the Tribe provided you comments6

on the draft meeting notice, as well as the actual7

meeting notice itself.  And I'll just note for the8

reference that that's found as Accession No.9

ML21120A279.  That was the one that you mentioned that10

you had issued this past week that was put on the11

public week.  So, I want to talk a little bit about12

the information in there.13

And one thing I do want to do upfront is14

really acknowledge the efforts by all the parties15

regarding the scheduled May 18th or May 19th initial16

site visit, as reported in the staff's monthly status17

report at page 2.  I know that setting up one of18

those, even pre-COVID, took a lot of time and effort,19

and obviously, post-COVID, or as we're in the20

pandemic, it's even more challenging now.  But the21

Board is encouraged to see that event is going to take22

place, and we are hopeful that all those that are23

going to be traveling out there and participating in24

the site visit will be at least partially or maybe25
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fully vaccinated to aid in conducting the site visit1

in a safe manner for all involved.  So, again, we're2

encouraged to see that that's going to happen on a3

timely basis.4

So, let me move into a couple more5

specific questions.  You had indicated, I guess, that6

there is going to be a pre-meeting.  That was one of7

the things that was referenced in the April 12th8

meeting summary.  That's going to be either the 12th9

or the 13th.  Will there be a meeting summary that10

will be done for that event as well?11

MS. SIMON:  Your Honor, I don't think the12

staff is planning to prepare a summary for that13

because it's kind of a more -- actually, I guess the14

answer is I'm not sure.15

JUDGE BOLLWERK:  All right.16

MS. SIMON:  So, I can check and get back17

to you.  My impression was they weren't planning to.18

JUDGE BOLLWERK:  All right.  I know you19

have protocols that govern these things.  I wasn't20

sure if that fell into those protocols or not.21

MS. SIMON:  Okay.  Let me check with the22

staff and I can get back to you on that.23

JUDGE BOLLWERK:  Okay.  And again, if24

there is such a meeting summary that's put together,25
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in your next monthly report, to the degree that you1

can give us a public ADAMS citation to either the2

draft or the final version of that, we'd appreciate3

it.  So, that would be useful to us.4

Regarding the May, whether it's 18th or5

19th, site visit, can you give us a general6

description of what activities the staff anticipates7

will occur during the site visit and what information8

and results the staff hopes to gain from the site9

visit?10

MS. SIMON:  Your Honor, sure.  The staff11

really looks at this site visit as an opportunity for12

the Tribe and the tribal participants to gain13

familiarity with the site and to see the landscape, to14

see the layout, in preparation for or to help them15

decide on elements of a survey methodology that would16

be useful and important to them.  My understanding is17

that most, if not all of them, have not been to the18

site.  I don't even know if they've been in the19

surrounding area.20

But the idea is that they would meet at21

the site.  They would have an opportunity to drive22

around to certain points where they could see various23

views of the site.  And also, I believe they were24

going to try to drive around to some of the sites that25
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were identified in the 1987 survey, not so that they1

could do any kind of detailed evaluation at all of2

them, but just to get a sense of where they're3

located.4

And so, the hope would be, for example,5

that if the tribal members think that perhaps there6

would be more likelihood of finding some kind of sites7

of significance in areas near a stream, they might8

come back from the site visit and say we might want to9

emphasize those areas.  It's that kind of orientation,10

familiarization-type of effort.11

JUDGE GIBSON:  Yes, I just want to throw12

one thing in here, Judge Bollwerk.13

I think your point is well-taken in that14

regard, Ms. Simon.  We went out there back in --15

excuse me, my dog has gone crazy.  Excuse me just a16

second.  Sorry.17

Anyway, we went out there when we had our18

initial, one of our initial hearings.  And we had a19

discussion and we actually got to see some of the site20

at that time.  But that was a long time ago, probably21

a decade ago, and I suspect that almost all the people22

that are involved in this are new and haven't had the23

benefit of that.  There may be some people down in the24

staff, or whatever, who have, but that's about it.25
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So, anyway, that's all.  I just wanted to1

make a point that I think that's well-taken.2

Sorry about my dog.3

JUDGE BOLLWERK:  So, I take it you4

anticipate that most of what's going to happen is5

going to be driving around as opposed to actually6

walking the site?7

MS. SIMON:  That's my understanding.  My8

understanding is that there would be driving to9

certain points and getting out of vehicles and looking10

around perhaps.  I don't know, honestly, how much11

walking is involved to get to the sites from the areas12

where there are roads.  But it wouldn't be any kind of13

walking the site as in a survey --14

JUDGE BOLLWERK:  Right.15

MS. SIMON:  -- if that's what you're16

thinking.17

JUDGE BOLLWERK:  And I take it there will18

probably be -- what? -- a meeting in the morning19

before you drive out, and then, perhaps another20

meeting in the afternoon after the visit is over?  Or21

how do you anticipate that will play out, if you know?22

MS. SIMON:  What kind of meeting are you23

thinking?24

JUDGE BOLLWERK:  In terms of the staff is25
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going to be there.  The Applicant is going to have or1

the Licensee is going to have some folks, and the2

Tribe is going to have some folks.  Will they have an3

opportunity to speak together or are they sort of4

separate?  Or how do you see it all playing out?5

MS. SIMON:  Well, within the confines of6

any COVID-related restrictions, obviously, with social7

distancing, and whatnot, my understanding is that a8

group from Crow Butte, the staff attendees, and I9

imagine there will be several cars worth of tribal10

attendees, based on the number of people that have11

been suggested will be attending.  I assume that there12

is an opportunity, certainly, to have some discussion13

beforehand, although part of the reason for having the14

pre-meeting next week is certainly to provide an15

overview of the site and its operation.  So that any16

kind of questions about that would be dealt with then,17

and the focus of the visit, the actual in-person18

visit, would be the cultural resources and getting the19

lay of the land.20

And as they drive around and stop at21

various places, and get out of cars and look, there22

would be opportunities for back-and-forth discussion. 23

And then, certainly, I imagine at the end when they're24

done before everyone leaves, there would be a similar25
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opportunity.1

JUDGE BOLLWERK:  All right.  And you2

mentioned that you think one of the NRC project3

managers, Ms. Diaz-Toro, is going to be attending?4

MS. SIMON:  Yes, the plan right now is Ms.5

Diaz-Toro would attend along with Mr. Spangler.6

JUDGE BOLLWERK:  And Mr. Spangler?7

MS. SIMON:  Yes.8

JUDGE BOLLWERK:  All right.  And again,9

just a protocol question.  Do you anticipate that10

you're going to do some kind of a visit summary, a11

site visit summary, for that, the 18th or 19th visit12

as well, or is that not within something you would13

prepare a written document about?14

MS. SIMON:  If you give me one second, let15

me just confirm that with the staff, what the plan is.16

JUDGE BOLLWERK:  Sure.17

MS. SIMON:  Okay?18

JUDGE BOLLWERK:  Okay.19

MS. SIMON:  So, I am told that, yes, there20

will be some kind of trip summary that would21

incorporate that.22

JUDGE BOLLWERK:  All right.  And again, if23

that is available by the June 1st report, either in24

draft or final, if it's a publicly available document,25
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that would be something, obviously, that the Board1

would be interested in the citations to.  So, we'd2

appreciate that.3

MS. SIMON:  Okay.  If I could just make4

clear that there's a time lag between preparing a5

report, and depending on whether it's a report that6

has to go to the Tribe for review and comment, and7

then, after that, even after receiving that and making8

it final, there's still a concurrence process within9

the NRC.10

JUDGE BOLLWERK:  Sure.11

MS. SIMON:  So, there is a delay.  Hence,12

the reason why I sent the email out this morning.13

JUDGE BOLLWERK:  Right.  Well, no, I14

recognize, however, that the draft that you sent to15

the Tribe last time did make it into the public record16

before the final did.  So, that's the sort of thing,17

if that's out there, we'd appreciate knowing about it,18

so we can take a look at what's going on.19

MS. SIMON:  Okay.  I wasn't aware that20

that occurred.21

JUDGE BOLLWERK:  Well, certainly in ADAMS22

I found it.  So, it must be available for other23

people.  Okay.24

MS. SIMON:  Also, actually -- sorry to25
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interrupt, Judge Bollwerk --1

JUDGE BOLLWERK:  Uh-hum.2

MS. SIMON:  -- but the staff has informed3

me that they're not planning on any kind of summary of4

the meeting that would take place next week because5

that's primarily Crow Butte making a presentation6

about the site and --7

JUDGE BOLLWERK:  Okay.8

MS. SIMON:  -- the logistics.9

JUDGE BOLLWERK:  Okay.  Very good.  I just10

wanted to make sure I understood what the protocol11

was.  That's fine.  Thank you.12

So, the May 5th final version of the April13

12th meeting summary at page 5 indicates that, after14

the initial site visit, the Tribe will get back to the15

NRC staff about cost estimates, input on the16

methodology, and the proposed project schedule.  And17

I know the staff provided a proposed project schedule18

to the Tribe and to Crow Butte on March 5th, when it19

sent letters to both of the parties.  And that20

schedule is found at ADAMS Accession No. ML21061A263.21

At this point, given what you've heard and22

what you know, does the staff still consider that23

schedule is reflecting its preferred timeline?24

MS. SIMON:  Yes, Your Honor, it does25
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reflect the staff's preferred timeline.  And one of1

the elements of that schedule is, I think, a 10-to-12-2

week span from sometime in August to the end of3

October in which the site survey activities would4

occur.  So, the staff believes there is some5

flexibility in there with regard to still6

accomplishing what they hope can be accomplished by7

the end of October.8

JUDGE BOLLWERK:  All right.  So, given the9

May 18th or 19th site visit, can you give me some10

sense of what the staff sees as the post-initial-site-11

visit timeline for completing the draft methodology,12

making it available to Crow Butte and the Tribe for13

response, getting a response from the Tribe and Crow14

Butte, and then, issuing a final methodology?15

MS. SIMON:  I think, to some extent,16

that's going to depend on when the staff receives17

input from the Tribe.  I'm not sure how I could really18

give you much sense of that at this point, not knowing19

when the staff would receive that input.20

JUDGE BOLLWERK:  Well, I take it the staff21

will give the Tribe a draft methodology?  Or are you22

expecting input based on the site visit before you23

give them a draft methodology?  What's the process?24

MS. SIMON:  The staff has been hoping to25
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get input prior to developing the draft methodology,1

with the idea that, hopefully, the draft methodology2

would contain some elements that the Tribe had already3

indicated were important to them and I guess some4

agreement ahead of time perhaps.5

And the staff has made a number of6

requests for that, but, as indicated in the meeting7

summary, the Tribe has indicated that they would8

prefer to wait until after the initial site visit to9

provide input.  So, that's kind of where things stand.10

The staff has been and will continue to11

think about elements that it would think are12

reasonable for a methodology.  And certainly, in the13

March 5th letter, for example, the staff proposed some14

of those things, but the staff, again, will be looking15

for the Tribe to provide some input.16

JUDGE BOLLWERK:  So, I know in the March17

5th letter that you sent to the staff -- I'm sorry --18

you sent to the Tribe and to Crow Butte, you set a19

date by which you asked for a response.  Do you20

anticipate asking for a response to help you prepare21

the draft methodology after the site visit at some22

point, giving them a date to shoot at, at least?23

MS. SIMON:  I expect that that would be a24

reasonable proposition.  So, I would say -- I don't25
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know -- some number of days or weeks after the site1

visit, is that what you're suggesting?2

JUDGE BOLLWERK:  Yes.3

MS. SIMON:  Yes, I think that would4

probably be something the staff would look to do.5

JUDGE BOLLWERK:  And then, in theory, the6

staff would take that and develop the draft7

methodology.  Would there be another opportunity to8

comment on the actual draft methodology once you put9

it together?10

MS. SIMON:  Yes, there would be an11

opportunity for that.  I assume you mean for the Tribe12

to --13

JUDGE BOLLWERK:  For the Tribe or Crow14

Butte, whoever, right.15

MS. SIMON:  Yes.  Yes, actually both.  The16

staff has not worked out exactly the timeline for that17

kind of exchange yet, but there would be an18

opportunity.19

JUDGE BOLLWERK:  Right.  And would you20

anticipate there would be a meeting involved with that21

process in some way?  The draft methodology goes out. 22

Is there another meeting that you would hold with the23

Tribe or would you simply -- what would you anticipate24

in terms of getting their responses back from them or25
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the Crow Butte?1

MS. SIMON:  I think that it would be most2

likely beneficial to have a meeting.  Certainly, if3

there are any areas where there are differences, a4

meeting would probably be a more efficient way to5

resolve it than just passing things back and forth.6

JUDGE BOLLWERK:  Right.  And again, you7

mentioned before that it's your hope that you can get8

all this accomplished in the August-September-October9

timeframe.   But, obviously, until the methodology is10

finalized, you can't really move forward with the site11

survey.  So, I am taking it that you want to try to12

get this whole process wrapped up in terms of issuing13

your final methodology in the August timeframe?14

MS. SIMON:  Yes.  The original hope was to15

wrap it up by the end of June, but the staff is aware,16

obviously, of the Sun Dances and the limitations of17

the Tribe's availability during July.  And so, again,18

given the 10-to-12-week period of August through the19

end of October, the hope would be that, if necessary,20

then final work on the methodology could be completed21

sometime, say, by mid-August.22

JUDGE BOLLWERK:  All right.  And so, given23

what we've just talked about -- and I recognize24

there's a lot of uncertainty in it -- what would you25
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recommend be the next time that the Board have a1

conference with the parties?  Early July,2

notwithstanding the Sun Dance ceremonies?  Obviously,3

the site visit needs to take place first, I would4

think, but what would your recommendation be?5

MS. SIMON:  Off the top of my head, I6

would say probably aiming for maybe mid to late June. 7

The staff, of course, would be fine with an early July8

conference as well, but I would want to defer to Mr.9

Reid and Mr. Frankel and Mr. Ballanco about whether10

they would be available.  Certainly, they may be11

available, but whether they would want to have one12

during the Sun Dance period.13

JUDGE BOLLWERK:  All right.  I'll come14

back to them on that point.  I appreciate your input,15

though.16

So, let me turn to a slightly different17

subject.  The staff's May 3rd monthly status report18

indicated that it has retained Consultant Jerry19

Spangler from Sanford Cohen & Associates, which is20

often abbreviated as SC&A.  Just by way of background,21

I note that Mr. Spangler was the staff consultant in22

the Powertech proceeding after Dr. Paul Nichols23

(phonetic) withdrew from that role.  And, of course,24

Dr. Nichols -- oh, sorry -- Nickens, excuse me,25
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N-I-C-K-E-N-S, previously was the staff consultant in1

this proceeding as well.2

So, am I correct in assuming that, as was3

the case with the Powertech proceeding, that Mr.4

Spangler's services were obtained under the Agency's5

existing umbrella or indefinite delivery/indefinite6

quantity -- which is generally an acronym of IDIQ --7

contract for procuring technical services from SC&A?8

MS. SIMON:  It's been referred to -- the9

way I've heard it referred to is the enterprise-wide10

contract, but I believe that it is the same thing.11

JUDGE BOLLWERK:  Okay.  Can you describe12

what Mr. Spangler will be doing for the staff relative13

to the methodology creation and the site survey14

processes and the EA supplement, including his roles15

and interacting with the Tribe and preparing any16

documentation?17

MS. SIMON:  I could.  I can do it in18

general.  I don't have it memorized in detail.  He's,19

obviously, brought on as a subject matter expert for20

the staff in archeology and anthropology.  So, he will21

be working to gather input from the Tribe on elements22

of the methodology, work alongside the Tribe and with23

the Tribe back and forth to develop a methodology.  He24

will be the staff's, I guess, on-the-ground person25
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while the survey is being conducted.  He would collect1

information.  And then, in terms of drafting a report2

on the survey and drafting the EA supplement, he would3

be involved in that as well.4

JUDGE BOLLWERK:  All right.  So,5

basically, the main staff consultant in putting6

together the methodology and preparing the EA7

supplement?8

MS. SIMON:  That's correct.9

JUDGE BOLLWERK:  All right.  So, again,10

during the Powertech proceeding, Mr. Spangler11

indicated that under the SC&A services contract he12

could retain additional assistance to accomplish the13

task order requirements.  And if you look at14

LBP 19-10, which is at 90 NRC 287, footnote 176, you'd15

see that information.16

Does the task order in this proceeding17

authorize SC&A and/or Mr. Spangler to retain18

additional assistance to accomplish the task that19

you've described?20

MS. SIMON:  I believe that's the case, but21

let me verify that with the staff.22

JUDGE BOLLWERK:  Thank you.23

MS. SIMON:  Could you give me perhaps an24

example of what you're thinking in terms of additional25
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assistance?1

JUDGE BOLLWERK:  Sure.  So, in the2

Powertech proceeding, Mr. Spangler indicated -- let's3

me see if I can read the footnote to you.  Oh, I'm4

sorry, I've got it right here.5

"Mr. Spangler indicated that, under the6

contract, he had contemplated retaining a Lakota7

specialist for additional assistance if the February8

2019 methodology had moved forward."  That was the9

methodology that had been proposed at that point,10

which did not occur.  So, that's the sort of thing11

that he had indicated, at least in Powertech, was12

possible.13

MS. SIMON:  Okay.  Let me just see what14

the staff has to say about that.15

JUDGE BOLLWERK:  Uh-hum.16

(Pause.)17

MS. SIMON:  Sorry, I'm still waiting for18

a response.19

JUDGE BOLLWERK:  That's all right.20

And I should mention that the Lakota21

specialist that's mentioned in the footnote would also22

be considered a reference to someone that has a23

Traditional Cultural Properties, TCP, expertise, which24

is something we heard about during the Powertech25
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proceeding.1

MS. SIMON:  So, there are two elements to2

this.  The first one is it would have to fall within3

the Scope of Work, and that determination would be4

partially made by the staff in conjunction with the5

contracts folks here at NRC.  And also, it would have6

to also fall within the organizational conflict-of-7

interest rules under Section 170a of the Atomic Energy8

Act and the associated regulations.9

JUDGE BOLLWERK:  And I would guess that10

the work would have to fall within the contract11

ceiling as well, is that correct?12

MS. SIMON:  I don't know for sure.  That13

sounds like it would be correct.14

JUDGE BOLLWERK:  There's got to be the15

money there to pay for it.16

MS. SIMON:  Yes, yes.17

JUDGE BOLLWERK:  All right.  And would18

there be anything in the contract -- well, I don't19

know if the staff knows this or not.  But would the20

contract as it currently exists allow Mr. Spangler,21

for instance, to bring in a cultural resources22

management firm with knowledge of Lakota culture to23

plan or conduct the site survey?  In other words, for24

the staff to hire its own CRM firm?25
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MS. SIMON:  I think I would have the same1

response as before.  It would have to be within the2

scope; as you mentioned, within the ceiling, and also,3

it would have to comport with the organizational4

conflict-of-interest regulations in the statute.5

JUDGE BOLLWERK:  Thank you.  All right.6

And one last question about the SC&A task7

order.  Is Crow Butte billed for the fees associated8

with this in the licensing renewal proceeding? 9

Anything that's being done under the SC&A task order?10

MS. SIMON:  Again, let me confirm that11

with the staff.12

(Pause.)13

Your Honor, yes, the tasks, the activities14

associated with it are fee billable.15

JUDGE BOLLWERK:  All right.  Thank you.16

One last question for you or a series of17

questions.  The March 5th letters to Crow Butte and to18

the Tribe regarding the site survey process, which are19

the staff letters that are at ADAMS Accession Nos.20

ML2161A263 and ML2161A272 at pages 1 and 2, suggest21

that the site survey will be conducted in two phases. 22

The staff site survey proposal for Powertech also23

would have accomplished two phases, each of which24

would have been about two weeks in duration.  And25
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then, if you look at LBP 19-19, 90 NRC 287, at note1

254, you would see that sort of information.2

At this juncture, is the staff aware of3

any circumstances or factors that a duration4

significantly shorter than two weeks would be5

appropriate for either or both of the two survey6

phases proposed for the Crow Butte facility?7

MS. SIMON:  My understanding, Judge8

Bollwerk, is that the duration of the survey period is9

developed considering the site-specific circumstances. 10

So, for instance, the Crow Butte site is one-third the11

size of the Dewey Burdock site, and the Crow Butte12

site also has a significant amount of disturbed area. 13

There are also may be some differences in the amount14

of forested or treed area or area with significant15

shrubs.  So, the ability to access and see things on16

the site may be different.  I don't know exactly.17

JUDGE BOLLWERK:  All right.18

MS. SIMON:  And again, one of the benefits19

of the site visit is to ascertain that.  So, the20

suggestion of the one-week phases is based on factors21

such as that, distinctions between the two sites.  It22

was put forth by the staff as a proposal to get23

feedback on and is subject to further discussion.24

JUDGE BOLLWERK:  Maybe you can clarify for25
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me, when I read the staff's letter, I didn't see the1

staff proposing any period of time other than two2

phases.  Did I miss something?  Or have there been3

subsequent discussions?4

MS. SIMON:  No, I think the staff's5

initial idea was a two-phased approach, two one-week6

periods at two different times.7

JUDGE BOLLWERK:  All right.  Okay.  All8

right.  Thank you.9

Judge Gibson, that's what I have for the10

staff at this point.  I don't know if you want to turn11

to Crow Butte or the Tribe next and hear from them, or12

you want me to continue on?  I do have questions for13

both of them.14

JUDGE GIBSON:  Sure.  I think probably we15

ought to go next to Crow Butte and let them make any16

remarks they wish to make, either in response to what17

Ms. Simon said or about anything else that needs to be18

brought to our attention, and then, Judge Arnold, and19

you, and I can ask any questions of them we need to at20

that time.21

JUDGE BOLLWERK:  Right.  Thank you.22

JUDGE GIBSON:  So, Crow Butte, please23

proceed.24

JUDGE BOLLWERK:  Right.  And thanks to Ms.25
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Simon for our answers.  I appreciate it.1

MR. LEWIS:  For the reporter, this is2

David Lewis for Crow Butte.3

Just one clarification.  On the May 12th4

or May 13th, I think it was described as a meeting. 5

It's a virtual presentation, and there will be a PDF6

prepared in advance for the presentation, which Crow7

Butte will provide to the NRC staff in advance of that8

meeting.  So, there will be something to show what was9

presented and discussed during that virtual10

presentation.11

More generally, Crow Butte is committed to12

do whatever it can within reason to facilitate the13

completion of these surveys and close out this14

process.  I think there is some concern with the rate15

at which this is progressing.  It's seven months since16

the Commission's decision, and we really don't have a17

survey methodology or input on the methodology or a18

cost proposal.  And it would be very helpful to19

complete at least that stage by the end of June, which20

was the schedule that was originally proposed, I21

believe back in February.  I think it was February 8th22

when that was proposed.  It's in the March 5th letter.23

That will require some discipline, I24

think.  What I would hope is, after the May 18th or25
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19th meeting, that we could get some input quickly1

back from the Tribe, so that the staff can then turn2

out a proposed methodology for comment.  I think it3

would be helpful, for example, if the Tribe could4

commit to provide its input within a week after that5

meeting, and the NRC staff then provide its proposed6

methodology within a week after that.  Because I think7

once that is all on the table, wrapping everything up8

in the next month as far as agreement on the9

methodology will be challenging, and I think that10

there needs that kind of discipline to move this11

forward.12

If that is not possible, perhaps an13

alternative is for the NRC staff simply to put its14

proposed methodology on the table for the parties to15

react to, and do so promptly after the May 18th and16

19th meeting.  All of this is simply a proposal to try17

and at least get the methodology locked down before18

the Sun Dance Festival and before that time is lost in19

July.  So that when activities resume in August, they20

can have boots on the ground and make some real21

progress.22

JUDGE GIBSON:  Thank you, Mr. Lewis.23

Judge Arnold, Judge Bollwerk, do you all24

have any questions for Mr. Lewis?25
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JUDGE ARNOLD:  I have no questions.1

JUDGE BOLLWERK:  Yes, I do.  What a2

surprise.3

So, Mr. Lewis, if I understand it, you're4

thinking that the methodology should be done by the5

end of June as opposed to the beginning or middle of6

August, which is one of the things that Ms. Simon7

talked about?8

MR. LEWIS:  Yes, that was the original9

proposal, and I hope that can be done.  I mean, it10

will have been -- hopefully, the methodology will11

already have been under consideration for a number of12

months.  I think the February 2019 proposal in the13

Dewey Burdock proceeding is a good jumping-off point.14

And I think if, for some reason -- and I'm15

not suggesting this is the case; in fact, I hope it's16

not -- but if, for some reason, the parties are not17

able to reach reasonable agreements on the survey18

methodology or cost, I think that would entail going19

to some plan B, which would probably be a survey by20

the staff with its own experts.  And I would hope we21

could find out whether that's the case sooner rather22

than later.23

JUDGE BOLLWERK:  All right.  Let me come24

back to a subject that I guess Ms. Simon touched on in25
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the end of her comments.  Just, again, as a matter of1

background, for Crow Butte, according to the staff's2

March 5th letter to the Tribe and Crow Butte, at page3

1, the site survey area for the Crow Butte facility4

would encompass the license area boundary of 2,8755

acres.  Now, in the Powertech proceeding, while the6

facility totaled some 10,580 acres, the area potential7

effect, the APE, for facility construction and8

operations encompassed either 2,637 acres or 3,8879

acres, depending on whether a liquid waste disposal10

was accomplished via deep injection well option or11

land application option.  And if you look at12

LBP 19-10, 90 NRC 287, note 247, you would see that13

information.14

My question is, while there was some15

dispute in Powertech over whether the site survey16

should include the entire 10,000-acre facility or be17

APE-limited -- and that's in note 254 in the Powertech18

case -- actually, the Powertech APEs and the Crow19

Butte site survey are relatively similar in size. 20

Powertech indicated there is reimbursement for aiding21

in the Environmental Impact Statement cultural22

resources supplement process.  It was willing to23

provide a $10,000-per-tribe honorarium where there24

were multiple tribes and a $195-per-day per diem for25
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individual tribal participants.1

Can you give me a more detailed2

explanation of the basis for the $5,000 tribal3

honorarium and the $175-per-day per diem offered on4

page 2 of Crow Butte's March 24th response to the NRC5

staff's March 5th letter?  And that response is ADAMS6

Accession No. ML21090A177.7

MR. LEWIS:  I would have to consult with8

my client to understand what the basis of that is,9

which I could try to do quickly.  My understanding on10

the duration of the surveys was that the areas that11

would be surveyed for the Crow Butte site were smaller12

than the Powertech resources, but I don't have the13

same depth of knowledge, obviously, Judge Bollwerk,14

that you do with regard to the acreage in the15

Powertech proceedings.  So, I don't think I can16

respond to that.17

JUDGE BOLLWERK:  Well, as Ms. Simon18

pointed out, the landscape may be different and that19

may have some impact, as well as, obviously, they were20

considering two-week phases in Powertech, and you, as21

I heard Ms. Simon describe, there's only one -- the22

staff is currently contemplating, anyway, only a one-23

week phase.  So, that would have some impact.  Also,24

the number of individuals involved, obviously, in25
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terms of tribal members involved would have an impact1

on that as well.2

But if you have anything you can share,3

I'd appreciate it.4

MR. LEWIS:  Well, I'm aware that our5

thinking was that one-week survey periods would be6

sufficient as opposed to the two-week survey periods7

in the Dewey Burdock proceeding.  But, again, I can't8

compare the acreage.9

My understanding is the per diem was based10

on the U.S. Government per diem for the area, and I'm11

waiting for a response on what was the basis for the12

honoraria.13

(Pause.)14

I think it was the honorarium was smaller15

simply because of our perception of the smaller scope16

due to the amount of disturbed land present at the17

Crow Butte site.  So, it was simply scaled by what we18

thought was the smaller area.19

JUDGE BOLLWERK:  All right.  Well, then,20

I take it that, based on the site survey and the21

subsequent discussions, if it turns out that the22

phases are longer, there are more people involved,23

there's more space to be covered, that Crow Butte24

would consider the honorarium and per diem offers25
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maybe based on that new information.1

MR. LEWIS:  I believe so.  Crow Butte will2

negotiate in good faith.  And right now, we don't have3

a survey methodology in our proposal.  And if that4

could get on the table, then I think these discussions5

can progress, which is why I am hoping that can be6

done sooner than later.  I mean, right now, everything7

is very abstract.8

JUDGE BOLLWERK:  All right.  Thank you.9

JUDGE GIBSON:  Very well.  How about10

counsel for the Tribe?  Mr. Reid, do you have anything11

to respond to either Ms. Simon or Mr. Lewis, or12

anything else that needs to be brought to our13

attention, sir?14

MR. REID:  Yes, I do, and I appreciate the15

Board staying up with this and holding the timely16

status conferences.  I think it helps encourage the17

process along, and it also helps the parties to18

discuss these matters and resolve issues before they19

become difficult.20

I'll go through my notes I have. 21

Regarding the documents from Mr. Mentz, it was my22

understanding he was going to provide those directly23

to Ms. Simon.  Perhaps I misunderstood that, but I'll24

try to take care of that.  I haven't received any25
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documents from Mr. Mentz regarding the deficiency of1

the previous survey.  And I'll check in with him and2

try to get those over to you.  But I haven't seen3

them.4

Now, in regard to Judge Bollwerk's5

questions here, in terms of Mr. Spangler, Jerry Mr.6

Spangler's qualifications, I think a lot of the7

questions -- and it sounds like they came up in Dewey 8

Burdock.  I'm not counsel on that case.  I have some9

knowledge of what's been going on there, but not much. 10

It's mostly, well, it's pretty vague at this.11

I did pull up Mr. Spangler's CV.  It's a12

bit dated.  But I notice that he's a pretty straight,13

run-of-the-mill archeologist.  And I believe that he14

might be okay for a Section 106 survey, at least15

initially, but, certainly, he doesn't have the -- his16

CV doesn't show that he has the kind of background. 17

He's not an anthropologist.  He doesn't have the kind18

of background that would indicate any substantive19

knowledge of the actual culture and spiritual20

interests, religious interests, and so forth, and21

historic interest even, of the Lakota people.22

That's really the key to this whole thing. 23

I mean, that's what this was sent back on, was to24

supplement with a survey under NEPA the intangible25
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interests of the Lakota people as well as any tangible1

interests that might have been missed because of a2

lack of knowledge of the Lakota culture.3

Mr. Mentz has commented on that to some4

extent to the parties, and has indicated -- and I'm5

sorry he's not part of this proceeding, but we can6

certainly question him or supplement my comments with7

his expertise.8

The issue here is that, in order to -- and9

what I'm trying to do is to avoid litigation, avoid10

further conflict.  If the staff employs an11

archeologist that's essentially unqualified to make a12

proper determination of the cultural, historic,13

spiritual, and other intangible interests of the14

Lakota people and of all the Sioux Nation, of all the15

Lakota Nation, of all the Sioux Tribe, then we're16

going to have a problem.  The survey is simply going17

to be insufficient and there will be doubts.18

So, I would like to circumvent that.  I19

think Judge Bollwerk's questions about whether or not20

Mr. Spangler can employ people having knowledge about21

Lakota spirituality, history, culture, and so forth,22

can be done, but it's a little bit disappointing that23

the staff would employ somebody who doesn't already24

have that knowledge.25
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But I get the impression that it's also1

appeared as an issue within the Dewey Burdock2

litigation.  So, I would hope that the staff might3

reconsider whether or not he's an appropriate person4

to do this for them.  So, that's my first issue, and5

I don't know whether it's going to be a problem or6

not.  I'll look at this.  I'm willing to keep an open7

mind as to his qualifications and whether or not that8

he can satisfy the Tribe as to his knowledge.9

But it's like having a mechanical10

engineering expert review an electronics engineering11

problem.  He's just not qualified.  He may be an12

engineer, but he doesn't have the particular13

qualifications that that requires.  So, that's a major14

concern and I could see it become a major issue as we15

go along.16

So, for example, if the Tribe submits17

comments and makes suggestions and proposals for the18

EA, the supplemental EA, and we have somebody who's19

unqualified reviewing them, then the review is20

essentially meaningless and the Tribe will not be21

treated fairly.  And I don't believe the hard look22

requirement in NEPA will be met, which is what we're23

having to do here.  So, that's my first comment24

regarding Mr. Spangler.25
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And again, I don't know him.  I looked at1

his CV.  I heard some of the comments that were2

previously made, and we'll be looking into him.  And3

if we find there's a problem, I will bring that to the4

attention of Ms. Simon and the NRC staff, and5

hopefully, we can resolve it.  Maybe they can resolve6

by finding another expert or maybe it can be resolved7

by Mr. Spangler retaining additional experts, if his8

contract and the NRC's offer that.  So, that's the9

first comment I have on that.  I think it's a major10

concern.  I think Dr. Nickens had better11

qualifications in this area, for example, but,12

apparently, he's not involved in this.13

On the site visit, we have been sticking14

to the schedule.  So, I'm a little confused as to the15

comments of Mr. Lewis.  The schedule was sent out a16

long time ago, months ago.  It was essentially done ex17

parte, and we hadn't really -- there had been some18

discussions about the schedule we could get done, but19

we didn't make it; the NRC staff did and we accepted20

them and have been trying to work within them.  And so21

far, we've been successful.  So, I actually believe22

we've doing very well, considering the history of the23

litigation, and so forth.24

And again, I'm trying to avoid, per the25
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litigation, I'm trying to accomplish what's required1

in order to meet the requirements of NEPA and the2

National Historic Preservation Act, and the3

Commission's order.  So, I think we should actually be4

commended, I'm thinking both the staff and the Tribe,5

for having worked so well together so far and to be6

able to keep this schedule going.7

On that schedule, I do have one concern8

about the proposed methodology.  The March 5th letter9

that was referred to was simply a proposal that was10

made by the NRC staff.  And I've responded to that on11

several occasions.  You may recall -- I believe one or12

more of you may have been at the evidentiary hearing13

in this matter -- there was testimony by Dr. Nickens,14

as well as testimony by Mike Catches Enemy and I15

believe Dennis Yellow Thunder, about the nature of the16

survey and what needs to be done in order to satisfy17

the NEPA requirement for the intangibles.18

And the discussion there was it may19

require an extended visit, and that that has to be20

defined by the spiritual leaders and by the cultural21

advisors of the Tribe.  And that's why we need this22

visit.  I think it's premature to talk about the23

methodology before we've even had a chance to get24

people out there to look at the area and make a25
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determination.  It could well be that it could be done1

in an afternoon, but I think at the hearing,2

evidentiary hearing, there were discussions about3

these kinds of surveys maybe taking up to a month or4

more. (Audio interference) residents there, at a5

certain time of the year there has to be ceremonies6

and prayers.7

Frankly, the Lakota will be, it's my8

understanding, will be reaching out to their9

ancestors, will be trying to identify ceremonial10

sites.  And all of this requires (audio interference)11

at the site for an extended period of time.12

And obviously, there's enough area there13

where it doesn't have to interfere with any of the14

activities of Crow Butte.  There's 3,000 acres.  Only15

half of that is being utilized at this time by Crow16

Butte.  So, I don't see any reason why an extended17

site visit is not able to be accomplished.18

So, there's this concept of two phases and19

several weeks, and so forth.  All of that is a20

proposal that we've responded to on numerous occasions21

and said we can't accept that; we will not agree to22

that.  We (audio interference) but we simply can't23

respond to that until after the initial visit.  I24

think I've been very consistent on that.25
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So, we have that initial visit scheduled. 1

If it goes off, which I have every reason to believe2

that it will, then we will be able to, hopefully,3

provide the information that the NRC staff needs to4

make that schedule.5

So, the next status conference that we6

have, hopefully, we'll be able to make a lot of7

progress and nail some of this down.  I am hopeful8

that we can stick with the current schedule that we9

have and get the survey done.10

I know Mr. Mentz has told me that he can11

work on his end of it, certainly, even during the Sun12

Dance period.  But the problem with the Sun Dance13

period is that many of the spiritual leaders and14

others, and the cultural environs, and so forth, may15

not be available to conduct the survey.  So, that's16

why it's important to get this done before or after. 17

At this point, we will be proposing after that Sun18

Dance period.  But Mr. Mentz can certainly do his part19

before then.20

The other part of this (audio21

interference) -- and we've had this since before22

(audio interference) in the draft summary of the23

January meeting that the NRC staff had (audio24

interference).  And that said the survey will not only25
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require a visit to the site in what we would normally1

consider to be a Section 106 survey, but it would also2

involve as well an extended visit that I'm talking3

about, if necessary, ceremonies and other things that4

may have to be done in order to make that assessment5

of intangibles.6

The other thing that will need to be done7

is perhaps visits on the reservation, on the Oglala8

Sioux Tribe Reservation, with the elders, the9

historians, and the spiritual advisors who can't make10

it out to the site.  In other words, part of the11

problem we have is that it's difficult for a lot of12

the elders and the spiritual advisors to necessarily13

be able to convey their advice in writing.  So, it may14

have to be done orally.  We may have to take oral15

interviews and transcripts of that and submit that.16

But, in order to fulfill this requirement,17

there may have to be a period for interviews at the18

residents of -- or the area where the advisors are19

located.  And I'm assuming that would be true for any20

assessment of intangibles that has to be done.  In21

order to assess the spiritual/religious interests or22

the cultural interests of the Tribe, they need to23

speak to historians and people that have that24

knowledge, and they don't necessarily reside at the25
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site.  So, they will have to be contacted, and they1

may not be able to write reports like Mr. Mentz.2

So, Mr. Mentz is somebody who, for3

example, would be willing to interview many of these4

people.  And there's been discussions about whether or5

not they would even talk to the NRC staff people --6

there are a lot of suspicions -- as well as the7

archeologist, Mr. Spangler.  I doubt that many of them8

would be open or would be willing to speak with him;9

whereas, they might be more open with Mr. Mentz.10

But we'll be working on those problems as11

part of the survey methodology, and I just want to12

inform you that all those things are up in the air13

until after the initial visit and that the March 5th14

letter was just proposals, not anything we agreed to. 15

It's premature.16

In regards to the (audio interference) --17

on the schedule as well, I would like to make the18

point that we're here in order to satisfy the19

requirements of Oglala under the National20

Environmental Policy.  And that's a substantive21

requirement.  It's not a procedural requirement.  It's22

part procedural, but it's mostly substantive.  There23

has to be a sufficient evaluation and assessment. 24

That's a substantive requirement.25
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So, I think we need to be careful about1

not shortcutting or undermining the substantive2

results for administrative convenience.  So, if we get3

a schedule out there that is convenient to the NRC4

staff performing their function and preparing this EA,5

and it's convenient to the Board as well in its6

oversight duties, and so forth, I think we need to be7

careful that it's not undermining the quality of the8

end result.9

And the reason why I'm saying that, it's10

not just to protect our interests, but I think it11

protects the interests of everybody.  If the end12

result is of high quality, then it circumvents any13

kind of additional litigation.  If the end result is14

something that, for example, the Tribe itself and its15

advisors have produced, or had a large role in16

producing, then it avoids future litigation over this17

issue, over the sufficiency of the Environmental18

Assessment.19

So, in terms of the schedule and having20

all these dates out there, I would just remind,21

respectfully remind, the Board that we're trying to22

get a good, substantive result that satisfies NEPA and23

the Nation's (audio interference).24

Let's see, what else?  Finally, I had one25
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other comment here.  Oh, on Mr. Mentz and the cost,1

and this goes back to Judge Bollwerk's question about2

the $5,000.  The way that we see it is -- and I3

brought this up before -- the Tribe considers this to4

be treaty territories, territory of the Oceti Sakowin5

and the Oglala Lakota Nation.  It's not a territory of6

the United States or Crow Butte or any other private7

property.  That is still our position and it always8

will be.  That's unchanged.9

And regardless of that, I think the10

Government has recognize that it's the Oglala Lakota,11

in particular, different than anyone else.  You know,12

this is a special situation.  We are different.  The13

party has a different interest in this than the14

farmers there, the ranchers there, than the U.S.15

Government and the State of Nebraska, or anyone else. 16

They have that special relationship with this area as17

ancestral lands.  Regardless of whether they're treaty18

lands or not, they have that history.19

And that's the whole purpose of this part20

of the survey, is that that interest, that special21

interest, has been recognized, and the Commission22

held, and this Board held as well, that the previous23

Environmental Assessment didn't adequately assess24

those interests.  And so, that's our focus.  That's25
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our special interest here.1

So, the party that's affected, the reason2

why we're doing this is that the party that's affected3

by the activities that are being licensed by the4

Nuclear Regulatory Commission, the party that's5

affected is the Lakota people and the Oglala Sioux6

Tribe.  It's their intangible interests that we're7

surveying here.  They're the party that's being8

affected.  It's our interests that are being put at9

risk.  It's our interests that are being potentially10

damaged or destroyed, I think, unless other action is11

taken or if it goes ahead without being properly12

identified.  If there's an insufficient EA on these13

interests, then it's the Lakota people that suffer. 14

They're the victims of Crow Butte's activity, we15

consider (audio interference).16

But, with that in mind, I would also point17

out -- and I think the Board's well aware of this --18

that the Oglala Sioux Tribe is one of the most19

impoverished areas of the United States.  They have20

unemployment upwards of 80-90 percent.  Think about21

that.  One of the most impoverished areas, and here22

we're talking about them being burdened with having to23

defend their interests.24

And you can imagine how much -- I'm doing25
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this pro bono.  I'm not being paid for this.  I've1

been doing this pro bono for 10 years.  The Oglala2

Sioux Tribe, the reason I'm doing it pro bono is they3

said they could not pay for it.4

So, we have a situation now where, in5

order to defend their interests, they may have to hire6

somebody like Mr. Mentz and incur tens of thousands of7

dollars in expense, as well as inconvenience or have8

to pay their spiritual and cultural and historical9

advisors, as well as their own staff who are getting10

paid by the Tribe -- you know, Tom Brings, who is the 11

THPO, and Harold Salway, and Mike Catches Enemy is12

still involved.  So, they're all being paid for their13

time by the Tribe.14

And I'm not quite sure of the process on15

this because I'm not an expert on the regulations16

regarding this.  I think both the Board and Ms. Simon,17

and I would assume the Crow Butte counsel, know this18

stuff better than I do.19

But we need to figure out a way in which20

the Tribe is not bearing or defending themselves21

against the risk of injury that's being imposed on22

them by the application of Crow Butte to renew its23

permit.  And that will be imposed on them, also, by24

the Board and the Commission with the renewal of the25
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permit.  It's already been done (audio interference)1

and is still part of this process.2

So, I am of the belief -- and I haven't3

researched this in depth -- but I'm of the belief, as4

I understand it, that the Applicant has to bear the5

cost of its application.  And if the cost of its6

application is submitting a sufficient survey to7

satisfy the Environmental Policy Act, NEPA, as well as8

the National Historic Preservation Act, that's their9

burden.  Then they have to pay the cost of doing that.10

And if the cost of doing that means11

employing somebody like Mr. Mentz, who I believe will12

be impartial -- I haven't talked to him about any13

specific interest that the Tribe may have in this14

area, any sites, or what he plans to do or what he15

thinks he can find, or may find, out there, or the16

spiritual interests.  I haven't had any of that17

discussion with him.  He's purely, from my point of18

view, at this point being -- his company would be19

hired as an independent contractor to come out here.20

I realize that he has ties with my client. 21

He's Lakota.  But Mr. Spangler has ties with the22

United States.  He's issuing the permit.  He's an23

American citizen.  And he's not Lakota.  So, I don't24

understand -- I don't even think that should be an25
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issue.1

But the point I'm trying to make, we need2

to find some way to pay more than an honorarium to the3

Tribe and nothing to Mr. Mentz, who we have to have. 4

If we don't have somebody like Mr. Mentz doing this5

survey, then we're going to be back in court.  We will6

challenge Mr. Spangler if he ends up doing an7

archeological survey that doesn't sufficiently analyze8

the intangible interests of the Lakota people and the9

Oglala Sioux Tribe, which is the Commission's work. 10

And I would like to circumvent that.  The best way, in11

my mind, to circumvent that is to get a good survey12

done by Mr. Mentz.13

So, I've been putting this off, but I will14

be contacting Crow Butte's counsel, Mr. Lewis and15

whomever else I need to speak with, after the initial16

visit.  I've been putting this off because I want the17

initial visit done.  I want to try to get Mr. Mentz18

out there, so that he can give me a dollar amount. 19

Right now, we don't know how much this will cost, you20

know, whether it will be $10,000 or $100,000, or what. 21

My hunch is it won't be the amount that was suggested22

for Dewey Burdock.23

But I do think we can't really discuss24

this or resolve this issue until we know how much25
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money we're talking.  But, certainly, I don't think1

$5,000 is at all sufficient, and it certainly doesn't2

compensate -- the honorarium that you're talking about3

would obviously go to pay for Mr. Mentz and the other4

experts, the other out-of-pocket costs of the Tribe.5

And Crow Butte needs the Tribe to be6

involved in this -- so does the NRC staff -- to be7

involved in this in order to satisfy the order.  So,8

we need to find out some way to get this to work here.9

But that's all I have to say.  And I would10

appreciate any help and cooperation, particularly from11

Ms. Simon and Mr. Lewis, in terms of trying to resolve12

this, so that we don't end up having a battle over the13

experts in this.14

Thank you.15

JUDGE GIBSON:  Thank you, Mr. Reid.16

I just want to make a note that it was17

very good to hear that you're very interested in18

having things move along as well, and that we're going19

to try to get things done before the Sun Dance period20

begins.  I think that's very encouraging.21

I happen to believe that, to the extent22

that these matters can be fleshed out on the part of23

everyone, that they'll have more certainty, and when24

they have more certainty, the chances are much better25
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that they will be able to find a way that everyone can1

reach some goal that they can all live with.2

Because I, frankly, think it's in3

everyone's interest that we get this matter resolved. 4

It's been pending since 2008.  I guess Mr. Frankel and5

Mr. Ballanco and I may be the only people on this case6

that were around in 2008 on it.  But, in any event, I7

do think that it's been around a long time, and I8

think it would be beneficial for everyone if we could9

find some way to get it resolved in a way that is10

acceptable, perhaps not exactly what everyone would11

want, but at least would be acceptable to everyone.12

So, thank you very much, Mr. Reid.13

Judge Arnold, Judge Bollwerk, do you all14

have any questions for Mr. Reid?15

JUDGE ARNOLD:  I have no questions.16

JUDGE GIBSON:  Judge Bollwerk, do you have17

any questions?18

JUDGE BOLLWERK:  Yes, I do.  I'm sorry. 19

Yes, I do.20

So, Mr. Reid, you mentioned Mr. Mentz. 21

And Mr. Mentz, if my understanding of this record is22

correct, has been involved in this case before.  I23

believe his firm, didn't they provide a site survey24

proposal at one point?25
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MR. REID:  Yes, I'm still unmuted.1

I don't think they have.  I think they2

provided one for Dewey Burdock, but not for --3

JUDGE BOLLWERK:  Was it Dewey Burdock? 4

Have I got the wrong case?5

MR. REID:  Yes.6

JUDGE BOLLWERK:  Okay.  Well, again, in7

the Powertech case, the Tribe there had a consultant8

from Quality Services, Incorporated, Mr. Lance Rom,9

that was there to help them.  So, I mean, actually,10

what Mr. Mentz is doing has some precedent in that11

regard, although it was never clear exactly who was12

paying what for it.  But the Tribe did have a13

consultant in that instance as well.14

So, it sounds like, then, that you -- and15

I guess one of my main questions was, what is your --16

given your concerns about costs, when did you want to17

conduct any negotiations?  And it sounds like you're18

going to wait until after the initial site visit in19

the middle of May.20

MR. REID:  Yes, it's not that far away.21

JUDGE BOLLWERK:  Right.22

MR. REID:  I mean, it's two weeks away.23

JUDGE BOLLWERK:  Okay.24

MR. REID:  Also, on the Dewey Burdock25
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site, it's my understanding that that is one of the1

main issues there that's being litigated on there, is2

the payment of the costs that the Tribe is having to3

incur in order to respond to the mining proposal, the4

in situ mining proposal there.  It is my understanding5

that on appeal before the Court of Appeals right now,6

or will be, that specific issue about whether or not7

the Applicant there has to pay those costs.  I could8

be wrong, but it's my understanding that that's one of9

the issues.10

JUDGE BOLLWERK:  Right, one of many11

issues, that is correct.12

MR. REID:  Okay.  All right.  All right.13

JUDGE BOLLWERK:  And I would mention that14

you mentioned you had some passing knowledge of15

Powertech.  You may want to look at that decision,16

both the Board decision and the Commission decision.17

MR. REID:  Yes.18

JUDGE BOLLWERK:  You'll find that both of19

them deal in some length with some of the issues20

you've raised here.  So, it may be something you want21

to look at at some point, if you haven't already.22

So, I guess, then, you contemplate, as I23

heard you say, that after the initial site visit, that24

Mr. Mentz is actually going to come up with some kind25
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of a cost proposal as to how he thinks this needs to1

be done and what it's going to cost?2

MR. REID:  Well, I don't have a firm3

commitment from him to do that.  It's what I have4

proposed to him and I've asked him to do.  I guess5

part of it is whether or not -- Mr. Mentz is very --6

how would I say? -- being very careful about this7

because he's been involved in these matters before,8

expended a lot of time, and never got paid for it9

because the Request for Proposal had not been approved10

or it was misinterpreted, or he had to incur other11

expenses that were not covered.12

And so, we need to get some kind of firm13

commitment.  What I am trying to get him to do is to14

be able to have enough information after the initial15

visit in which he can provide me a rough estimate as16

to how much he thinks his services, the services of17

his company, would require.  And then, I will get in18

touch with the counsel for Crow Butte on this and see19

whether or not we can negotiate some kind of20

resolution on that cost, particularly if it's21

reasonable, which I think it will be.22

JUDGE BOLLWERK:  Is that information you23

would provide to the staff as well?24

MR. REID:  Absolutely, yes.  Absolutely.25
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JUDGE BOLLWERK:  All right.  And I take1

it, given you've indicated you want to keep this2

moving forward, that's not going to be significantly3

long, a significant period of time after the initial4

visit, hopefully?5

MR. REID:  No, I don't think so.  I think6

Mr. Mentz can actually move pretty fast.  He's ready7

to go.  He just doesn't want to spend a lot of his8

time knowing that he's not going to get paid.9

JUDGE BOLLWERK:  Okay.  Understand.  All10

right.11

I guess my final point I wanted to bring12

up with you is -- well, actually, I'm going to ask you13

one question before I get to that.  Ms. Simon had14

indicated that she thought for the Board to have15

another prehearing conference would probably be a good16

idea late June, beginning of July.  Is the beginning17

of July a problem for you or for the Tribe, if we were18

to go into July a little bit to have the next19

prehearing conference?20

MR. REID:  At the beginning of July, I21

don't think so.22

JUDGE BOLLWERK:  All right.  I didn't ask23

Mr. Lewis that question.  He can comment on that, if24

he wants to, when we get done here.25
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But sounds like, then, sometime mid-June1

or early July would be acceptable for another Board2

conference, if it appeared to be appropriate?3

MR. REID:  I think that makes sense, yes.4

JUDGE BOLLWERK:  All right.  Thank you.5

So, the last thing I really have is a6

comment, based on what I was reading in the meeting7

summary from the April 12th meeting, the April 12th8

meeting summary.  And there was a statement in there9

that you explained much of the information the NRC10

staff is seeking is not written down because it has11

only been conveyed orally among the Lakota people. 12

You mention, for example, information regarding13

history and use of the area, practice of ceremony, and14

the value of herbs and other resources that were found15

there.  You noted that, because of a lot of the16

information is not written down, and because elders17

and spiritual advisors are reluctant to share18

sensitive and sacred information with those outside19

-- i.e., the NRC staff, the contractor, and Cameco --20

the Tribe will need to determine how best to convey21

that information to the staff.22

I would just say, first, in conjunction23

with this information exchange, it would be, of24

course, for the staff to determine in the first25
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instance what information it needs and whether the1

information provided is sufficient for the preparation2

of an adequate Environmental Assessment supplement.3

That being said, I just wanted to note4

that, as Ms. Simon referenced, there is a March 20095

Protective Order in effect in this case that's6

intended to guard against improper disclosure of any7

identified confidential information associated with8

this adjudication, including cultural resources9

information.  And, in fact, several cultural resources10

evidentiary hearing exhibits have already been11

admitted and are being shielded from public disclosure12

under the terms of the Protective Order.13

The reason I bring this up is, in the14

later portion of the Powertech proceeding, the Tribe's15

representatives appeared to express dissatisfaction16

with the Protective Order in effect in that case,17

although, despite repeated inquiries from the staff18

and the Board, the Tribe never really provided any19

specifics about the alleged problem.20

And so, I think I would like to make21

clear, at least on my behalf, and I think the members22

of this Board, that if the Tribe has any issue with23

the existing Protective Order as it relates to the24

protection of cultural resources and information in25
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this adjudication, we would really appreciate it if1

you would bring that matter to the attention of the2

parties and the Board promptly, so that any issues can3

be addressed, because we obviously don't want that4

outstanding, as Judge Gibson emphasizes each time when5

we have one of these.6

MR. REID:  I think that's absolutely fair. 7

And I'll try to review that and see what the issues8

were in Powertech, and see if we can provide those.9

JUDGE BOLLWERK:  All right.  Thank you.10

MR. REID:  What I'm saying, we are in this11

in good faith and we're working hard, and we're trying12

to avoid these kinds of conflicts.  So, I don't want13

to have things delayed a month or two while we're14

negotiating over whether or not something can be15

disclosed.  I don't think that that's where we want to16

be.  Obviously, I think the more we communicate, the17

more transparency we have, the better.18

Obviously, there are things going on with19

Powertech [sic] that we're not privileged to.  There20

are things that Powertech won't share with us, you21

know, things that are confidential within the industry22

and within their company, that we might find very23

valuable.24

For example, their current economic status25
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and the future mining, and all that, some of that I1

don't think is readily available and being disclosed. 2

So, it's hard for us to predict what we're looking at3

in the future in terms of their activities.  But I do4

understand that that's proprietary information, and we5

don't actually have a right to it without some kind of6

a Protective Order, and I think we need to treat some7

of this information with regards to this point.8

But I agree that the Protective Order,9

it's important to work that out now rather than10

like -- I'll make a commitment to look at that.  Thank11

you.12

JUDGE BOLLWERK:  All right.  Thank you.13

JUDGE GIBSON:  Mr. Reid, this is Judge14

Gibson.  I just have two things.15

First of all, in the remarks you just said16

in the last few seconds there, you made reference to17

Powertech.  I assume you meant to refer to Crow Butte18

and that was just a --19

MR. REID:  Yes.20

JUDGE GIBSON:  Okay.  Great.  Okay. 21

Great.  You can clean that up with the court reporter22

later.  Okay?23

MR. REID:  All right.  Thank you.24

JUDGE GIBSON:  I just wanted to be sure25
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that was clear.1

The second thing is I believe Judge2

Bollwerk was going to enable Mr. Lewis to address one3

of the questions that he did not have a chance to ask4

earlier.  I think it had to do with whether the mid-5

June to early July timeframe would be good for them in6

terms of a status conference.7

MR. LEWIS:  Yes, Judge Gibson.  Thank you.8

Yes, we would recommend mid-June, probably9

the middle of the month, so that it's not already into10

July and too late to do anything.  So, I think a mid-11

June status call would be very helpful.12

JUDGE GIBSON:  I have to say, just as a13

purely minor administrative matter, it sort works out14

better if it is more in the middle of the month,15

because then we will have gotten the status report16

from the staff, which I believe is due around the17

first of the month.  And then, we have a chance to18

sort of digest it a little bit, everyone does, before19

we get together.  If we do this right after the first20

of the month, then sometimes it's hard to do that. 21

So, a minor point, but, you know, sometimes that can22

also be useful, if it's more toward the middle of the23

month.24

Okay.  With that, I believe, Mr. Ballanco,25
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I believe you're up next, if there's anything you need1

to bring to our attention or anything you need to2

respond to that has already been said by these other3

counsel.4

MR. BALLANCO:  Thank you, Your Honor.5

Tom Ballanco for Consolidated Intervenors.6

I don't really have a lot to add.  I think7

Mr. Reid covered it well.8

I do reiterate that, while the Oglala9

Sioux Tribe is appropriately taking the lead on these10

matters, we do maintain that these cultural resources11

are valuable to the Consolidated Intervenors, some of12

whom are tribal members and some of whom are not.  And13

I think that is an important consideration that we saw14

from the D.C. Circuit ruling in the Powertech case,15

the initial ruling, where the Court made a point to16

mention that these cultural resources are part of our17

national heritage, and in that, they have value to all18

Americans.  They are certainly the province of the19

Tribe to protect, but I think there is some genuine20

value there, and it behooves all of us to identify and21

protect whatever may be there.22

Similar to Powertech, this is a situation23

where there's no speculation as to whether there was24

occupation by the Tribe.  We know that there was25
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occupation both in the pre-contact and post-contact1

era.  So, these surveys are critical to identifying,2

and as Mr. Reid mentioned, I think there's no chance 3

to have a meaningful survey without engagement and4

participation by the Tribe.5

Obviously, Crow Butte can make its own6

economic decisions.  It seems to me that the costs it7

might have to put forward to encourage the Tribe to8

participate are far less than if we continue this in9

a battle amongst lawyers.  But I'm not making those10

big decisions.11

Otherwise, we remain available according12

to the Board's schedule and appreciate the progress13

we've made.  And knowing, as I'm sure the Board does,14

that there are other matters pending involving many of15

these same parties, we are encouraged by developing a16

protocol here that might readily apply to a number of17

different cases.18

JUDGE GIBSON:  Thank you, Mr. Ballanco.19

Judge Arnold and Judge Bollwerk, do either20

of you have any questions for Mr. Ballanco?21

JUDGE ARNOLD:  I have none.22

JUDGE BOLLWERK:  Sorry.  Muted again.23

None from me.  Thank you.24

JUDGE GIBSON:  Okay.  Great.25
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All right, Mr. Frankel, you're up.  Do you1

have anything else that needs to be brought to our2

attention or that you wish to say in response to3

anything anyone else has said so far?4

MR. FRANKEL:  Thank you, Judge.5

David Frankel for Consolidated6

Intervenors.7

Judge, I'm really heartened by the efforts8

here.  As you know, Mr. Ballanco and I have been with9

you, part of this process, for something like 1310

years.  I also want to note that Mr. Reid was in this11

in the eighties.  That's the 1980s.  And he was12

inspiring to Tom and myself to engage in this process. 13

And so, I really take Mr. Reid's lead.  He has our14

full support as the Consolidated Intervenors, and I15

don't have anything substantive to add to what Mr.16

Reid has already said.17

JUDGE GIBSON:  Judge Arnold, Judge18

Bollwerk, do either of you have anything to ask Mr.19

Frankel?20

JUDGE ARNOLD:  I have nothing.21

JUDGE BOLLWERK:  Nothing from me.22

JUDGE GIBSON:  Okay.  I think there's an23

awful lot that has been said since Ms. Simon had a24

chance to start this.  I want to give her a chance to25
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speak, if there's something she needs to say that1

would clarify any of these matters or provide2

additional information that we should know about.3

MS. SIMON:  Thank you, Judge Gibson. 4

There is just a couple of things I wanted to respond5

to with respect to what Mr. Reid said.6

First, with regard to Mr. Spangler's7

qualifications, I'll note that the Dewey Burdock Board8

did find that Mr. Spangler was a qualified expert in9

that matter, and it's similar to the matter here.  The10

staff does not intend that Mr. Spangler would be a11

substitute for the Tribe's input or expertise.  The12

purpose of his involvement is not to describe the13

significance of sites important to the Lakota people. 14

He provides subject matter expertise that the staff15

does not have, and I described his role earlier with16

what his role will be, including interfacing with the17

Tribe, working to develop a survey methodology and18

execute it, and to record the results in a survey19

report and in the EA supplement.20

From a NEPA standpoint, the Agency has to21

consider every significant aspect of the environmental22

impact of a proposed action and has to inform the23

public that it has done so.  And the staff needs to24

obtain sufficient information to accomplish those25
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goals.  Kind of alluding to what Judge Bollwerk said1

earlier, the staff is responsible for deciding how2

much information is sufficient.3

And the staff understands the reluctance4

of tribal elders and other tribal members to share5

information with non-Lakota people, but the staff does6

not necessarily need extensive information,7

particularly for the purposes of NEPA, to document8

that a site has been identified and what its9

significance is to the Tribe in order to determine10

potential impacts to it.  So, the Tribe might very11

well be able to  provide general statements explaining12

why a site is significant without divulging sensitive13

information.  And also, in this case, we're dealing14

with the effects of renewing a license, not the15

effects of constructing a newly operating facility. 16

And so, certainly, the staff would like to, and will,17

receive any information the Tribe wishes to provide,18

but I just wanted to point that out.19

And the staff does not believe there is20

only one reasonable approach or that Mr. Mentz is the21

only person who can provide information on sites of22

significance.  It's not clear to me why some other23

members of the Tribe, such as Mr. Salway, who is a24

tribal historian, as well as his directorship of the 25
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Natural Resources Agency, and Mr. Brings, as the SHPO,1

why they could not act potentially as go-betweens with2

the tribal elders.  I certainly, obviously, defer to3

Mr. Reid and to the tribal members to determine that,4

but that's kind of my quick-and-dirty response right5

now.6

As far as the request for input, Mr. Reid7

stated that he has responded to those, but he did not8

provide a formal response to the proposed methodology9

elements that the staff provided in March.  He's10

provided remarks in status conferences, as he alluded11

to, but the staff doesn't consider those statements or12

the statements made in the 2015 evidentiary hearing to13

be responses to the staff's request for input now. 14

And Mr. Reid has not represented until today that15

those statements are, in fact, responses to the16

staff's request for input.17

I guess just to sum up, the Board has18

decided in its decision that there were certain19

deficiencies in the staff's evaluation and its20

Environmental Assessment, and the staff plans to21

address those deficiencies.22

And one final note.  With regard to any23

discussions with Crow Butte's attorney related to24

cost, I did ask Mr. Reid to keep the staff in the loop25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433



2857

and allow us to listen-in on those, if possible.  And1

so, I just wanted to ask Mr. Reid if he could do that2

for me.3

That's all I have.  Thank you.4

JUDGE GIBSON:  Very well.  Thank you, Ms.5

Simon.6

Mr. Reid, I just do want to emphasize that7

there was quite a bit of effort that went into8

preparing that Protective Order.  I thought that9

everybody involved was onboard with it.  I won't say10

that it can't be improved in some way, but I believe11

Mr. Ballanco and Mr. Frankel might be able to shed12

some light on it as well.  They were involved in that13

process as well.  We did not just issue this ex14

cathedra.  So, I think that's just something to keep15

in mind.16

And I realize that Ms. Simon and you may17

not be totally aligned on every single thing here, but18

I think the important thing, as I said earlier, is19

that we establish a dialog and that we flesh out as20

many facts as possible.  And to the extent that we end21

up having a different view about them, it still does22

not necessarily mean that we can't get this thing put23

to bed.  And I think that would be to everyone's24

benefit -- the Licensee, the Tribe, Consolidated25
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Intervenors, and the staff.  I think everyone would1

benefit.2

So, the last thing, Mr. Lewis, again,3

there were several things said here.  I'm not4

obligating you to say anything at all, but if there's5

something that needs to be clarified or responded to6

in some way, I do want to give you the chance to do7

that.8

MR. LEWIS:  Thank you, Judge Gibson.  I9

don't think I have anything more.10

JUDGE GIBSON:  Fantastic.11

All right.  Judge Arnold, Judge Bollwerk,12

do either of you have anything else that needs to be13

raised?14

JUDGE ARNOLD:  I have nothing.15

JUDGE GIBSON:  Judge Bollwerk?16

JUDGE BOLLWERK:  Nothing other than to17

again thank the parties, all the parties, for their18

responses to my inquiries.  I appreciate it very much.19

JUDGE GIBSON:  Yes, and I want to commend20

everyone for staying involved in this process and21

moving it along.  I'm, frankly, very, very pleased22

that we are as far along as we are.  I know it's been23

a very pleasant surprise to see it.24

Before we recess, I again want to note the25
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superb effort that we've received from Andrew Welkie,1

who has been overseeing the video work to ensure that2

we can operate in this virtual environment and in3

sync.4

And I should tell you, Mr. Reid, one or5

two times you did cut out.  So, again, you may need to6

check with the court reporter on some of that in a7

minute.8

And I do want everyone to hold on after9

we're finished here to talk with the court reporter to10

see if the court reporter has any questions to clarify11

anything that may not have gotten picked up because we12

are in a virtual environment.13

I also want to recognize Sara Culler, who14

is our administrative assistant and who's been working15

on this matter as well.16

With that, if there is nothing else, we17

will stand in recess until probably sometime between18

mid-June and early July.  And I assume that when you19

all meet in May you all can come up with a date, a20

couple of dates, I should ask, to propose to Mr.21

Curry.  And he, in turn, will pass those onto the22

Board, and we'll get that down and get that date down23

when we can have our next status conference.24

Until then, good luck, and thank you again25
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for your time and your effort in this matter.1

We stand in recess.2

(Whereupon, the above-entitled matter went3

off the record at 3:38 p.m.)4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433


